On the L egitimacy of Representation

during the Transition towards Democr acy

loan Alexandru?

From the very beginning we need to mention the fhat legitimacy as a social fact does not
necessary coincide with the legitimacy that grahéslegal character, although normally the doubts
concerning the legitimacy of an action, of a preces an authority or of an institution represdrd t
source of mistrust and are questioning their lgga(Rosanvallon, 2010, pp. 21-29) With other
words, it is not enough for a process to obsereadlyal requirements, nor for a qualified and lggal
authorized or recognized body take a favourablésaet The legitimacy involves trust and total and
active acceptance of the majority of citizens talgahe result of the actions of institutions andhef
relevant public persons.

It is true that the legitimacy of the modern stigtbased on the legal character of its actionghmit
legality involves something more than a simple codance of the action of the state power with a
law norm in force. Legality may be considered agtilmate only if the legitimacy of the norm is
previously assumed. This means that the notidegfimacy involves the acknowledgment of that
law norm as being valid and that practically it veawsl is still used by the members of the society to
harmonize their actions. (Serrano Gomez, 19942p) 2

In the reality of the social practice, given thHa¢ thomogeneity of the modern state is just a weati
presumption; the legitimacy is practically based smveral types of criteria and arguments. For
example the so called “unwritten rules of the it system” that is the tradition that things were
always made in a certain manner. Such an unwrittknis the acknowledged authority of a person
that issues an order, or an opinion; and from émeléncy to observe any procedural legality which
acting based on the established, public and conakmsgulations enjoys trust and credibility (the
assumptions of authenticity, of veracity and ldgadif the actions made by the public authority). In
this case, a crucial element is that the actionth®fegal authorities, as well as the legal pracesl

be transparent, credible and clear, especially sfo@al environment which does not excel by the
political-juridical culture.

In order to highlight the importance that legitimatas in exercising the public power we submit
broadly an excellent definition of one of the miashous doctrine makers of the past century:

,Legitimacy represents the bridge between a palittegime and its national community; and means
also the frame of convictions shared by that conitpumo which the capacity of governing is
transferred of any government from any State.

Or if preferable, it means the possibility of tigaivernment to lead and to be obeyed, being pratecte
by the real game rules which give a meaning toléigad system: not only those written as laws, but
also the ones that allow the coherent inclusiomwherous recipes of social structures and the
exercise by authorities with the largest possildgainty. The key to legitimacy does not consist,
eventually, of people who believe always blindlyat that its government does, but to have the
convictions.” (Merino Huerta, 1995, p. 8)
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In what concerns us, the previously mentioned haweeimplications that are underlined through the
fact that these represent both requirements, dsag/#hsks for the democratic transition.

The first of them implies that it accepts that r @ountry the so called democratic processes and
especially the electoral ones, do not enjoy alégitimacy, neither the trust of its citizens, givihe
unorthodox antecedents practiced by the politi@dsin the twenty one years of transition towards
democracy but also the tendency of a great patteopopulation to qualify democratically a process,
only if the personally preferred one wins the eted. It thus is necessary, in order to re-estatihe
trust, to obtain the social legitimacy of the denatic processes.

The second one involves the passing from the dedcablitical culture of results, that is to expect
what the reform or the government offer directly andividually to citizens (e.g. if personally or
somebody close obtains any kind of benefit we dmbgect to reform), to the culture of participatjo
in which the citizens develop by themselves therrafand are responsible for its results.

Thus, situations are to be avoided, which havescostthe average and long run which are still not
clear such as those from the periods (such is iteew@ go trough) in which, according to almost all
major opinions, the government’s legitimacy is dabke both from the point of view of the electoral

process as well as of law, being a legitimacy atwkdy need which takes place when the
government in operation is seen as a lesser ewtder to avoid a major instability and in order to

maintain the minimum acceptance from behalf of plopulation and to allow the continuation of

transition with lower political costs.

Finally we underline the already mentioned matfédrust, which is one of the elements that alloe th
apparition of legitimacy of an authority or of maess in transition. In the modern and democratic
society, the trust becomes a central element. ffilés is characterized by credibility and anticguht
reliability, deposited in social processes cryitadl into institutions, which the sociologist Gidde
calls expert systeméspecialized techniques and knowledge, as for piamail that is related to the
legal system), having certain purposes, such agmd@iddens, 1993, p. 39) This trust is based on
the idea that none of these matters will be subfedd arbitrary changes and that these have a
predictable normal functionality based on the ratiohs that the company established and which will
make them valid for all.

In what concerns Romania, the process of reformadiod modernization had certain peculiarities,
which are related to the specificity of transforgiithe East-European rural societies into modern
societied Kenneth Jowitt notices three characteristicshef Romanian political and social realities

before 1940:

- The gap between the urban Romania and the rural amwerding to C. Dobrogeanu Gherea’s
expression;

- The mechanic transfer of the liberal institutiorenf the West and the fact that

- Romania is seen by intellectuals and the politieatlers as suffering from multiple dependencies
towards the West.

He calls this particular situation a ,dependencypdsgme”, (Jowitt, 1978, pp. 2-4) marking the
complex of dependency of external factors of thalsand undeveloped countries, which entered

2 There has been a long debate on the issue if Rarfalfiws the same stages of development as théeWiesountries. See
(Zeletin, 1925) in which the author claims that Ramais going through the same stages of the Westapitalist
development. C. Dobrogeanu Gherea (i{egiokigia”, 1910) second edition 1977 from which we quotehis paper) and
Serban Voinea (inThe Oligarquic Marxisr) 1926) it underlines the differences, the speitifiof the Romanian way, in a
different context.



later on in the modernization process. Broadly yaiat) the state of democracy in our country Stelian
Tanase (Enase, 1998, pp. 8-10) quoting Andrew Janos drawsfdliowing conclusions: ,in the
countries that opened the path to the materialization, the modernization means the penetratfon o
technology into the society, whilst in Romaniahe technology appears less as a social objecsbut
an object of aspiration and orientation ... in pleeipheral areas left behind, ,the demiurge of ¢geén
(using the Marxist expression) was the desire itaten Consequently, certain structures — firsalbf
the bureaucratic state and the public educatiotesys- appear not as an answer to the social
differentiation and complexity, but as an anticipatof these”; ,as opposed to the experience of the
Western societies, in Romania ... the developmétiheo market mechanisms was rudimentary and
distorted. As a matter of fact, there is in Romaaiareak impulse towards the development of the
entrepreneurship spirit and towards the productibgoods destined to the market ... the market
remained very limited”; ,.... whilst the tastes aexjectations were tailored at global scale — mainly
according to the example provided by the ,nuclenfsthe advances nations -, the resources and the
means to fulfil these remained in majority outdide diminished borders of the state-nation”. (Janos
1978, pp. 113-114) In continuation it generaliZesse observations by concluding that “Once the
process commences to develop in the undevelopedtrigs) they take as reference frame the
realities, the type of structure, performanceselrel of Western development. We need to underline
the fact that their imitation will lead, on one kamo the acceleration of transformations (in ekl

of own searches to delay to finding of a solutiond do increase the costs raised by West, by
revolutions, civil wars, economic bankruptcies,.)eémd, on the other hand, to the stressing of thei
dependency towards the West. One needs to rematkthie imitation of institutions, methods,
Western criteria was made on realities which wefferént in many aspects. These societies are
structurally different, and cover the distinctiopesated by Max Weber between ,class-society” and
»Status society”. (Weber, 1978, pp. 926-938)

As to these correct observations we need to uradetshat in the process of reforming the Romanian
society, it is necessary to remember permanendt tte democracy is not a natural and necessary
product of the social evolution, it appears notitbglf, but as an invention or human creation. Thus
as the great contemporary scholars have underlthedjemocracy is a product of active will and of
the creativity of the groups involved. (Bobbio, 599. 17) “Unfortunately, we did not assimilate the
necessary political culture to make from the nadtpalitical dispute in democracy a means of
enhancing the thinking of all and to perfect thenagement at the society scale”. (lliescu, 2009, p.
28) Thus, democracy is a mere “artificial” produbgt is totally human but this tends to be forgott

in times of “normality”, but the crisis situationsmind us of the fact that, most of the times,dhs&is,
needs to be understood positively, constructiiadgause it uncovers the “natural” world from faisit
and exposes again the image of the society as hkee@ne which truly is. Being an “artificial”
product, the construction of democracy implies @ssgsion of options with an open result. The crisis
demonstrates that democracy does not show outsklf,ibut of an objective necessity, but it is
actually a “subjective” product and creates acéod projects. (Sartori, 1997, p. 175)

Precisely because of this, it may have many coadains and in itself supposes a conflict for its
continuous definition, either in a more extendednnea, either in a more limited manner.

“Democracy in itself does not reflect only the ntulie of opinions, but at its turn represents the
object of very different construction”. (LechnefaD, p. 13)

Anyways, we need, within a society, to have a minimconsensus over the forms of understanding
and on this fundament are developed the vectodeepening or limiting the democracy: (Uribe
Iniesta, 2006, p. 56)

a) what does it mean all that is public and which espnts the object of all that is public? and



b) who is the people? who (individuals or groups) bgkto the people, from the crowd, having
the right to participate in the democratic proce8se

The first question refers actually both to the éssthat need to be debated in public and which teeed
make the object of the attention and of the respiitg of a group as well as to defining the “pidl
space”, more exactly to social or theoretical disthiment or predefinition of what a “public” spaise
Within this meaning, it is necessary to state thahe field of issues that need to be publiclyateld

as well as in defining the public space, the amemdnand reformulation of the type of existing
relation are possible, and, moreover, more imptrtdre@ need to recognize the autonomy of the
attending topics is crucial. A classical examplaghafse problematic is given by family, becaussi it i
recognized as being a “natural” space, where labres are established “naturally” and there are no
lawful subjects or a “social” space, as in pastemthe “policy” and the “government” were
considered a “divine” space, reserved to certagretiactors, such as the kings.

Today, for example, it is debated if health or #@nomic survival of the individuals, need to
represent or not the responsibility of the States, is to constitute public issues or issuestbhatern
each individual. This was an issued that seemegdokhen the theory of the benefactor state was
prevalent, however, it is again a current mattetheke times dominated by neoliberalism. In what
concerns the “public space”, the discussion pafees the ones who want to limit it to certain
environments, actions or institutions of the State.g. the limitation of discussion on economic
policy to certain “solvable” actors (that is thecid#ons related to economics will not be subject to
democratic-elective procedures, these remainintysixely in the private area) or its extension iato
state policy, which implies the need to include fhfioblematic into the public space, in which, tjou
debate and decision, the access is allowed, baseérmocratic rules for all those that belong to the
community in relation to fields such as the oné¢haf mass communication means, with the purpose
of the role that they fulfil in the constitution tfe real life in the modern society. (Ferry & Vidalt
1995)

In the doctrine, different definitions of the pubfipace called alsealm or public areawere worded.
We reveal some of these:

“By public realm we understand mainly a field ofr@ocial life in which something such as public
opinion can be formed. All citizens have — fundataliy — free access to it. A part of the public
realm is constituted by each discussion on pasticisisues that are reunited in public. In this case
citizens do not relate neither as entrepreneurs,mdhe performance of their professions, whose
particular matters would motivate them to do sdthee as colleagues with statutory obligations of
obedience, according to the legal provisions of dtage bureaucracy. On the contrary, these relate
voluntarily on the guarantee that they can assediatorder to express and publish freely opinions
that have to do with topics of general interest.tle context of a tough competence, this
communication needs certain means of conveyancefudnce; today, these environments from the
public realm are: the newspapers, magazines, radibtelevision. We are referring to the public
realm almost without distinction from the literaspe, when the public discussions are related to the
subjects that depend on the state praxis. The B@ier is, so to speak, the opponent of the public
realm, but is not a part of it. Consequently, fhisver is considered a public power because, first o
all, it is forced to contribute to the tasks thaed to be fulfilled for the public good, which the
following of the common good of all citizens. First all, when the performance of the political
dominance is subordinated effectively to the mamdabm the public realm, it gains an
institutionalized influence over the government, imgans of the legislative body. The “public
opinion” phrase, is related to the critique and tomntasks that develop informally the urban
competence (at the same time informally througtibat elections), as compared to the organized



domination of the State. According to this functadfrpublic opinion, dispositions exist as well andu
the publicity; the compulsory public realm is coateel to something like the protocol type. In the
public realm, in capacity of field that makes palilie relation between the society and the State, i
which the competence is formed as bearer of thégapinion, the following principle is important:
each publicity, that once needed to be made agtnesnonarchs’ enigmatic policy, it allows now a
democratic control of the state action.” (Haberni&86, p. 53)

According to Francois Guizot, the European civii@a is characterized by a few traits that single i
out from all the other — righteousness, legalitybl space and liberty. (Guizot, 2000, p. 38) By
public space Guizot understands the existencerargkinterests, of public ideas, shortly, the styci
itself.

The European public space is under constructionsidering the aspect of discovering the
legitimacies and internal reasons to govern it. €bacept of “European public space”, yet not
completed theoretically in the specific terminologly the European integration, will include and
describe in a systemic manner, the mechanismsegses and the complex phenomena that govern
the development of the public sectors and of theofean administrations, highlighting the
connections and determinations of administratigenemic, social or political nature.

Today it is observed that, at the level of the [paan Union, it is desired the creation of a
transnational public space to allow the legitima€yhe European institutions and the founding of a
European collective identity. Surely, the concebtdefinition of the public space needs to be
discovered in the light of the process of politicalfication of Europe, the political will having a
decisive role. (loan, 2008, pp. 874-884)

The requirements for the existence of the Eurofdotic Space may be summed up to:

the existence of the Union founded justly;
- the existence of community institutions which sliloopberate in a democratic manner;

- the existence of an organized frame of debatekdarpublic life based on the existence of the
means to allow all citizens from the Union to exgsreublicly’, and in what concerns the ways
regarding the public debate and the obtaining @fEbropean public solidarity these remain yet
to be invented because the citizens of the Europ&sias, are informed from the press, radio
and television on the novelties and the debates dbacern their country, and the debate
between partisans and opponents of the Europeastraotion is not an European debate, but a
mosaic of debates in the core of each Europeartmgowolton, 1993)

- the existence of the frame to allow the conceplinekted after the debates from the public life
to be transformed into laws by means of the pualic

A first issue to be put into discussion regardimg telation of the “public realm” with the demogyac
of a society is the one that concerns to what extha ordinary people may play a role regarding the
activity of the state by means of the possibildycommunicate their opinions and to influence the
decisions of the State. With other words, here deauy would tend to identify with the main role
that may be fulfilled by the formation and spreadaf the “public opinion”, in defining institutions
and their policies.

3 Définition de notions de la sphére de la Sociétiéec 2002/ Definition of concepts of the spheffecivil society in 2002,
by Jean Claude Boual, Paris/Horst Gritzke, BeAorum permanent de la Société civile européenneiBeent Forum of
European Civil Societywww.europa-jetz.org.



A second question that creates controversies rigpittie democracy is how to accomplish the
people’s participation to decisions, and from heeproblematic of representation.

A third thing that needs to be clarified is theidigig of persons and of categories of decisions to
which these need to participate, if not consideregossible or proper for all inhabitants or memmber
of a certain political entity to participate.

It is alleged in the specialty literature that #hélsemes linked to democracy, representativity iesd
legitimacy, are gather around two basic princiglest any democratic approach should follow, true
criteria in order to appreciate democracy:

a) the possibility and real capacity of any naturatspa or legal entity from the civil society to
control any decision or public human activity (ofnatural person or legal entity with public
attributions), to have relation or impact overlifis and over the possibilities that it would hawaehe
future.

In other words, the collective and individual pbdgy to decide, under the social conditions & it
own life and of its descendants. "The utopia of deracy is the self-determination of a people based
on their conditions and life structures.” (Lechre990, p. 13)

b) a second principle would be that the object of denacy be understood as a maximization issue of
an individual's self-development, once with the erslanding of all elements and social connections
that limit or support it. (Stuart Mill, 1966)

The first need is determined by the need to estalslbnditions, structures and social contextslomwal
the activity of individuals as citizens. In the sed case, it is not enough to establish social
possibilities, but is needed to underline the nbatl the individual act in order to become citizem

the fact that this conditions may be fulfilled oty its practicing.

Starting from these criteria and principles, a déston appears, on the exigencies that these intpose
political regimes and to legal systems.

The bases of the different democracies have beeheatsame time different, according to the
requirements and the historical times. For exanguejetimes was enough to agree upon living in a
certain space so that, in order to over imposeadats, to create a political integration, a pubpace
based on what is common, forming a “city”, a “pblig a justified manner, as | have mentioned
before, a basic requirement for democracy is remtesl by the creation and preservation of the
“public space”, where all that is of collective public interest, “public matters”, be acknowledged
effectively by all those interested and not onlyabglictator or by a particular group of personsatTh
is why, the first constitutions of modern democratarted by stipulating the fact that the governmen
was not a property, neither was instituted forlibeefit of “any man, family or any category of men”
(North-American Constitution from Massachusetts8d)7 This public space of discussion and
decision over the public matters was in Athens adera physical space: the agora (the public
square). For the modern theoreticians it is mor@natieal-symbolical or institutional space: that&t
This modern State appears in direct oppositiorhéoindividual. Nevertheless, in the second half of
the 20" century, it was developed very time more powetlig conviction that it needs to exist an
intermediary sector, even bigger or more importhat the State, which is the one of the collective
subjects, that nowadays is called the discussiadetitities, which makes reference to the minaitie
right. Consequently, in what concerns the Statersehas sole answer to the social order, and of the
isolated individual as sole possible alternative liberty, is corrected now when we see that
intermediary organizations appear for the exergisie liberties of individuals and of warranty #or
non-punitive governability. (Uribe Iniesta, 2006,63)



In the modern perspective, it was always been takenconsideration the affiliation, because all
citizens become equals by the fact that they atepégers, their taxes supporting the bureaucratic
apparel. Contrary to allegations such as the desmgarepresents the final political product of the
Western civilization, one needs to mention that adays, it is debated even the possibility of
democracy beyond the horizon of the so called westwilization. We may observe not only that
there are “different” democracies, but also thatjtb own nature, there is not and neither wills¢xi
anything that we can consider as “finite democra@s | have shown it is not about any fact or
natural or necessary result of the human or sdsietyolution, but about a sought, imagined,
voluntary fact. Fist of all, the democracy was, apdtinues to be, an idea, and the transformation o
this utopias into reality, its survival dependstioa continuous activity of the members of the dycie

So to speak, while the tyranny or the dictatordtdp as sole purpose to preserve itself, the scope o
democracy is to fulfil the requirements suggestad desired by citizens. The capacity of a society t
integrate itself from the democratic point of viewd to ensure its survival represents the condition
of the existence and permanence of any nation. Witker words, the democracy becomes a
requirement in order to avoid the disintegratiomations.

From the previously mentioned a first political ctusion is drawn over democracy: this persists only
if there is activity and will from behalf of the es forming the community or the defined public
space. With other words, there is and it survivag where there are active citizens, not only nahin
ones, and then these citizens have as explicitirapdicit objective to maintain and develop a
democratic system.

“The free participative institutions need certaengrally accepted self-disciplines. The free aitize
has the capacity to offer voluntarily his contribatto which, contrary to this, the despot wouldcéo
him/her, maybe in another way. Without this, theefrinstitutions cannot exist. There is a great
difference between the societies that find cohebijomeans of certain common disciplines, rooted in
a public identity, and which thus allow and requbstparticipative performance of the equal onas, 0
one side, and between the multitude of types ofeppdhat needs driving chains based on the
incontestable authority of the other”. (Taylor, 698. 2)

All the above mentioned show the importance oftiegicy, which is the only manner to allow the
identity in a democratic system, an identity thag wan call “public”, an identity with “public
guestions”, with order, with the public organizati@n identity that we have to build, by meansrof a
inter-subjective collaboration in the sense of wiiatfeel that we think and build together. Thighis
meaning that needs to be lived, believed, undedstared practiced by those who belong to a
democratic society.

We shall have to remove the confusion regardingchmviction that democracy consists only in

obtaining a government with good programs, to cetepthen and which should pay attention to
population, and which fundaments its legitimacy muploe fulfilment of the programmed objectives.

With other words, the confusion that democracy womlean a sort of agreement between the
governed and the governors, in which the first vere totally or partially to their capacity of eins

in order to be well taken care of or well governeeeds to be removed.

No, the true democracy is when the citizen trams$ointo a responsible and active entity and
assumes the decision and its consequences.
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